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NON-IMMIGRANT VISA OVERVIEW 
 

Let’s take a look at some key concepts: 
Immigrant, non-immigrant, admission to the United States, status, petitions, and applications. 

 

Non-Immigrant  
May be present in the U.S. for a temporary period of 
time for a specific purpose (such as employment) with 
the intent to return to one’s home country (work visa). 

Immigrant  
Green Card/Legal Permanent Resident = LPR 
A person who lives and works  in the U.S. permanently. 

 

Visa Stamp 
Document (sticker) placed in passport 
by U.S. consulate or embassy outside 
the U.S. that is required for entry into 
the U.S. in a particular visa 
classification.  

Admission 
The act of entering the U.S. with a visa 
stamp in a particular visa classification 
via a port of entry. 

 

What is “Status?” 
“Status” means the category in which a person has been admitted to the United States  

and the length of time that they are permitted to stay. 
 

 
Status is reflected on Form I-94,  

which may be retrieved from  
the Customs & Border Protection website: 

https://i94.cbp.dhs.gov/I94/#/home 

 

 

 

 

 

Pay careful attention 
to the I-94  

expiration date. 
NEVER REMAIN 

in the U.S. beyond 
 the expiration date.  

 

 

 
 Once a person departs the U.S., 

he or she no longer has status.  

 

The expiration date on a person’s visa stamp 
 and the expiration date of a person’s status are quite often 

 not the same.   
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Petition? Application? 

What’s the Difference? 
 

A Petition… 

 is filed with the USCIS by one person or 
an entity seeking a benefit for another 
person.  

Example: a petitioner files H-1B petition 
with the USCIS for a beneficiary. 

 

 
 

 

An Application… 

 may be filed with the USCIS by a person 
seeking a benefit.  

Example: the spouse of a employee with a 
visa files an application for employment 
authorization with the USCIS. 

 may be filed with the Department of State 
(DOS) for certain visa categories.  

Example: an E-2 visa application is filed with 
U.S. consulate in Frankfurt for employment   
with a German-owned company. 

 
 

Visa Categories  
E-2, Blanket L-1, “Regular” L-1, H-1B, O-1, E-3, TN, F-1, and J-1 

 

 
E-2 Visa 

Filed at U.S. consulate in Frankfurt 
 

Example: the candidate is a foreign citizen and will be working at a U.S. company which is connected to the foreign 
company. Previous employment within the foreign company is not required. 

And the candidate  
is either 

A manager: In the U.S. job, he or she will be in a decisionmaking role and will oversee the 
work of professional workers or multiple “layers” of workers, rather than performing the day 
to day duties of the position.  

Example: Head of Finance (manager) vs. Accountant (non-manager). 
This will require provision of an org chart and the names and titles of subordinates. 

OR 
A worker with specialized skills that are essential to the U.S. company: This is for positions 
that cannot easily be filled from the U.S. market because they require special knowledge 
relating to the organization, the industry or a technology that is not generally available in 
the U.S.  It also must be shown that the candidate possesses these special skills, through 
education, training and experience. 

 In practice, consulates frequently determine that junior employees do not have 
enough work experience to have gained specialized skills. 

 Minimum 2-3 years experience (not just internships). 

 Foreign  language proficiency is not sufficient. 

 “Why can’t a U.S. worker do the job? 

 

The visa interview is critical: the applicant has 2-5 minutes to convince the consular officer that he or she meets 
the requirements. 

The spouse and children can obtain dependent E-2 visas.  Spouses may seek work authorization once in the U.S. in E-2 
status. 

E-2 visas may be issued for up to 5 years at a time, and may be renewed. 
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Each admission is usually for a two-year period. E visa holders should check the admission period with each entry by 
going to https://i94.cbp.dhs.gov/I94/#/home. 

E-2 visas require non-immigrant intent. 

 

Estimated time to obtain: a few weeks. 

 

 

Blanket L-1 Visa 
Filed at U.S. consulate in country where the employee lives and works 

 

Candidate must have worked for at least one full year for an overseas during the past 3 years. Nationality of candidate 
does not matter. 

Candidate must be coming to work for a U.S. company which is connected to the foreign company (Blanket L approval 
notice). 

The U.S. position 
 is either 

Managerial: In the U.S. job, he or she will be in a decisionmaking role and will oversee the 
work of professional workers or multiple “layers” of workers, rather than performing the day 
to day duties of the position.   

Example: Head of Finance (manager) vs. Accountant (non-manager). 
This will require provision of an org chart and the names & titles of subordinates. 

OR 
A specialized knowledge professional position: The U.S. job requires a bachelor’s degree and 
an advanced level of specialized knowledge regarding products, services, processes, 
procedures, systems and/or equipment that are unique to the foreign company.  The idea is 
that an individual hired from outside of the Group would not have this specialized knowledge 
and could not learn it in a reasonable period of training.  

The previous overseas 
position  

with Bertelsmann  
was either 

 

Managerial: In the previous overseas foreign company, he or she has been in a decisionmaking 
role and oversaw the work of professional workers or multiple “layers” of workers, rather than 
performing the day to day duties of the position.   

Example: Head of Finance (manager) vs. Accountant (non-manager) 
This will require provision of an org chart and the names & titles of subordinates. 

OR 
A specialized knowledge professional position: The foreign position required a bachelor’s 
degree and involved an advanced level of specialized knowledge regarding products, 
services, processes, procedures, systems and/or equipment that are unique to the foreign 
company.  This involves explaining how the candidate acquired the advanced level of 
specialized knowledge (training, experience in positions of increasing responsibility) and how 
long it took. 

 

The visa interview is critical: the applicant has 2-5 minutes to convince the consular officer that he or she meets 
the requirements. 

Initially approved for 3 years, with one 2-year renewal (for specialized knowledge professionals) or two 2-year renewals 
(for managers). 

The spouse and children can obtain dependent L-2 visas.  Spouses may seek work authorization once in the U.S. in L-2 
status. 

Permits immigrant intent or non-immigrant intent. 

 

Estimated time to obtain: a few weeks. 
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“Regular” L-1 Visa 
Similar to Blanket L Visa, except that it is filed with the USCIS and 

Can be used for workers with an advanced level of specialized knowledge in connection with positions that do not 
require a bachelor’s degree. 

Can be used for majority-owned Bertelsmann companies that are not on the blanket L approval notice. 

Is generally subject to more scrutiny, including the possible issuance of a Request for Evidence (RFE).  

Involves higher costs (USCIS filing fees) and longer processing time than the Blanket L visa. 

 

Estimated time to obtain: several months with “regular processing” or a few weeks with USCIS “premium 
processing.” 

 

 

 

H-1B Visa 
Filed with USCIS 

 

Citizenship does not matter, nor does previous employment with the foreign company. 

Requirements The U.S. job is a specialty occupation requiring at least a bachelor’s degree (or foreign 
equivalent) in a specific specialty. 

The candidate has at least a bachelor’s degree (or foreign equivalent) in a specific specialty. 

The candidate will be paid at least the prevailing wage for the particular occupation in the 
particular geographic area (as determined by the Department of Labor (DOL). 

Extremely limited 
availability: 65,000 

visas per year for 
bachelor degrees plus 

another 20,000 per 
year for master’s 

degrees obtained in 
the United States 

(called the H-1B cap). 
 

If candidate is not already in H-1B status and has not been in H-1B status in the past few years, 
he or she is cap-subject, meaning: 

 Petition must be filed on April 1. 

 For the past several years, the demand for H-1B visas has far exceeded supply. When 
this happens, the petition is subject to a USCIS lottery. 

 If a candidate is selected in the lottery and approved, H-1B status will become valid 
October 1. 

OR 
If a candidate is currently in the U.S. in H-1B status for another employer, the petition can be 
filed at any time. A change of H1-B employer situation is not subject to the H-1B cap. 

 The candidate can “port” to a new employer once the USCIS receives the petition, 
subject to ultimate approval. 

There has been recent USCIS scrutiny of (a) certain occupations and (b) entry level positions. 

H-1B petitions are approved in up to 3-year increments, for a total of 6 years. 

Documented time spent outside the U.S. since initial H-1B entry can be “recaptured” to extend time to include full 6-year 
period of physical presence in the U.S. in H-1B status. 

An H-1B visa can extend beyond 6 years in limited circumstances where a green card (Legal Permanent Resident) case is 
in process. 

H-1B time is combined with L-1 time to reach the maximum number of years. 

The spouse and children can obtain dependent H-4  visas. No work authorization for spouses except in limited 
circumstances. 
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Permits immigrant intent or non-immigrant intent. 

 

Estimated time to obtain: several months with “regular processing” or a few weeks with USCIS “premium 
processing.” 

 

 

O-1 Visa 
Petition filed with USCIS 

 

May be filed at any time. 

For aliens of “extraordinary ability” in the in the arts, sciences, business or athletics. 

Requires sustained national or international acclaim. 

Heavily evidence-driven; for those who can document that they are at the top of their fields. 

The spouse and children can obtain dependent O-3 visas.  No work authorization for spouses. 

Requires non-immigrant intent. 

 

Estimated time to obtain: several months with “regular processing” or a few weeks with USCIS “premium 
processing.” 

 

 

E-3 Visa 
Petition filed at the U.S. consulate in Australia 

 

For Australian citizens only. 

For professional positions that require a bachelor’s degree (similar to H-1B), and the employer must pay the prevailing 
wage as determined by the DOL. 

Candidate must have a bachelor’s degree in the specific field. 

No requirement for previous employment within the foreign company. 

Valid for up to two years; may be renewed with no specific limit on renewals. 

 

The visa interview is critical: the applicant has 2-5 minutes to convince the consular officer that he or she meets 
the requirements. 

The spouse and children can obtain dependent E-3 visas. Spouse may seek U.S. employment authorization once he or 
she enters the U.S. in E-3 status. 

Requires non-immigrant intent. 

 

Estimated time to obtain: a few weeks. 
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TN-Visa 
Petition filed with USCIS or applied for at a U.S. consulate in Mexico or at the port of entry for Canadians. 

 

For Canadian or Mexican citizens to be employed in the U.S. in certain limited professions requiring a bachelor’s degree. 

Candidate must have a bachelor’s degree in the specific field. 

Location of application Canadians: at the port of entry (border crossing, airport or port). 

Mexicans: at U.S. consulate in Mexico. 

Validity Canadians: up to 3 years initially, then renewable in three-year increments with no 
specific limit on renewals. 

Mexicans: visa valid for only one year at a time (but may be admitted for up to three 
years); renewable with no specific limit. 

No requirement for previous employment within the foreign company. 

 

The visa interview is critical: the applicant has 2-5 minutes to convince the consular officer  or Customs and 
Border Protection officer that he or she meets the requirements. 

The spouse and children can obtain dependent TD visas. No work authorization for spouses. 

Requires non-immigrant intent. 

 

Estimated time to obtain: a few weeks (or longer, if filed with USCIS). 

 

 

F-1 Visa 
Petition filed with USCIS 

 

Coordinated with the student’s school. 

CPT 
Curricular Practical Training  

Permits employment during school where the curriculum requires practical training. 

OPT 
Optional Practical Training  

“Regular OPT” permits employment for 12 months after graduation.  

“STEM” OPT employment extension is 24 months.  
Only for students who have a STEM degree (certain science, technology, engineering, and 
math programs) and whose initial OPT was based on a STEM degree. 

Since OPT typically runs May to May, and since H-1B petitions are filed on April 1 but do 
not result in H-1B status until October, “Cap Gap” provides automatic F-1/work 
authorization extensions for students whose petitions are selected in the H-1B lottery. 

The spouse and children can obtain dependent F-2 visas.  No work authorization for spouses. 

Requires non-immigrant intent. 

 

Estimated time to obtain: depends on the school and specifics of the situation. 
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J-1 Visa – Exchange Visitor/Training 
Petition filed with USCIS 

 

Coordinated through a J-1 sponsor (such as the German-American Chamber of Commerce). 

12 months for interns, 18 months for trainees. 

May be subject to 2-year home country requirement (skills list, certain scholarships or government funding). 

Not intended as visa for employment.  Intended to provide training that is not available in the individual’s home country. 
Applicant must intend to return to his or her country following internship or traineeship. 

Spouse and children can obtain dependent J-2 visas. In most cases spouses can seek employment once in the U.S. in J-2 
status. 

Requires non-immigrant intent. 

 

Estimated time to obtain: a few weeks. 

 
 
 

The above does not constitute legal advice,  
but is only intended as a brief overview of certain non-immigrant visa categories.   
For further information, please contact any of the following attorneys in our firm. 

 
Kirstin T. Knight 

212.906.8312 
knight@kdkny.com  

Sarah A. Dahl 
212.906.8326 
dahl@kdkny.com 

Kavanagh Dahl & Knight LLP  
Attorneys at Law 

90 Park Avenue, 34
th

 Floor 
New York, NY 10016 
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