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IMMIGRANT VISA OVERVIEW 
 

Let’s take a look at some key concepts: 
Immigrant visas, priority dates, and PERM labor certification 

 

There are generally two parts to obtaining a  green card and becoming a legal permanent resident (LPR). 

1 
Proving the eligibility requirements  
for  a particular immigrant 
category are met through petition 
filing or green card lottery entry.  2 

Proving the eligibility requirements   
for green card status  
are met through adjustment of 
status or consular processing. 

 

Adjustment of Status? Consular Processing? 

What’s the Difference? 
Adjustment of Status  

 

 

Consular Processing 

Only for those lawfully in the U.S. at the time they 
become eligible. 

Does not provide the right to remain in the U.S. during 
processing. Underlying non-immigrant status required.  

Processed by the United States Citizenship and 
Immigration Services (USCIS). 

Processed by National Visa Center (NVC) and 
Department of State (DOS). 

The entire process, including medical exam and 
interview, take place in the U.S. 

Medical exam and interview at consulate in country of 
nationality. 

Travel and employment authorization granted within 
3 to 9 months. 

Timing issues if non-immigrant visa needs to be 
renewed. 

Travel restrictions for those in visa categories 
requiring non-immigrant intent.  

No travel restrictions. 
Requires submission of police certificates. 

 

Demystifying the Priority Date  
 

There are limited green card numbers available each fiscal year. 
You cannot take the final step in green card process  until an immigrant visa number is available to you.   

When this happens, your priority date is current. 

Priority dates are updated each month by the Department of State on the Visa Bulletin. 
https://travel.state.gov/content/travel/en/legal/visa-law0/visa-bulletin.html 

 

Long waits are common  in certain categories and for 
individuals born in certain countries 
(India, China, Mexico, Philippines). 

Priority dates from previous green card cases can be used for new green card cases. 

Family-based Green Card Cases 
Priority date is 

Employment-based Green Card Cases 
Priority date is 

 the date on which the USCIS receives the I-130 petition 
filed on your behalf. 

 

the date on which the 
PERM application is 
submitted. 
The PERM is discussed 
on page 4 

 
 

OR 
 
 

the date on which the 
employment-based 
petition (not PERM) is 
received by the USCIS. 
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 Main Green Card Categories  
Diversity Visa = Green Card Lottery  

Family-based Immigration 

Employment-based Immigration 
 

 

           The Diversity Visa  The Green Card Lottery   
 

Up to 50,000 immigrant visas are available per year in a random drawing. 

Selection in the lottery does not guarantee a green card. 

 

Takes place from October to November each year. 

The principal applicant 
must have either: 

a high school education or its equivalent. 

OR 
two years of qualifying work experience in an occupation which requires  

 at least two years of training or experience in Job Zone 4 or 5 as 
defined by the Department of Labor 

 and is classified in a Specific Vocational Preparation (SVP) rating of 
7.0 or higher. 

Some countries have high rates of 
immigration to the U.S.   

For Diversity Visa  2019, this meant the 
following countries were NOT eligible: 

Bangladesh, Brazil, Canada, China (mainland-born), Colombia, Dominican 
Republic, El Salvador, Haiti, India, Jamaica, Mexico, Nigeria, Pakistan, Peru, 
Philippines, South Korea, United Kingdom (except Northern Ireland) and its 
dependent territories, and Vietnam. 

 
 

 Family-based Immigration  
 

Immediate Relative Immigrant Visas 

Unlimited numbers→→→no wait 

 Family Preference Immigrant Visas 
Limited numbers 

 U.S. citizen’s spouse. 

 U.S. citizen’s unmarried child under 21 years of age. 

 Orphan adopted abroad by a U.S. Citizen. 

 Orphan to be adopted in the U.S. by a U.S. citizen. 

 Parent of a U.S. Citizen who is at least 21 years old. 
 

 F1  
Family First 
Preference 

Unmarried sons and daughters of U.S. 
citizens, and their minor children, if any. 
(23,400 visas available) 

 F2  
Family Second 
Preference 

Spouses, minor children, and unmarried 
sons and daughters (age 21 and over) of 
Legal Permanent Residents. (114,200 
visas available) 

 F3  
Family Third 
Preference 

Married sons and daughters of U.S. 
citizens, and their spouses & minor 
children. (23,400 visas available)  

 F4 
Family Fourth 
Preference 

Brothers and sisters of U.S. citizens, and 
their spouses &  minor children, 
provided the U.S. citizens are at least 21 
years of age. (65,000 visas available) 
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 Employment-based Immigration  
Availability is determined by Department of State’s Visa Bulletin and updated monthly. 

 

EB-1 Alien of Extraordinary Ability 

For those at the very top of their fields internationally. 

Very heavily scrutinized by the USCIS. 
 

Person can self-sponsor. 

 

Green card numbers are immediately available (priority date is current). 

 

The I-140 petition may be premium processed, but not the I-485 application. 

 

EB-1 Multinational Manager/Executive 

This is a 2-step 
process. 1 

An I-140 Immigrant Petition for Alien Worker is filed by employer with USCIS. There is 
no premium processing. 

2 
 An I-485 Application to Register Permanent Residence or Adjust Status is filed with 

USCIS either simultaneously with the I-140 petition or after the I-140 petition is 
approved. 

 OR 

If the alien is outside the U.S., application for an immigrant visa may be made at a 
U.S. consulate once the I-140 petition is approved.  This pathway is referred to as 
Consular Processing. 

 

Candidate must have worked as a manager/executive for at least one full year for an overseas company during the past 3 
years (or the 3 years preceding admission if already in the U.S. working  for the employer). 

The offered “green card job” must be a managerial/executive position with a U.S.  company. 

The offered “green card job” is a prospective position (meaning, the job the person will have once the green card is 
issued; it can be the same as the person’s current job or a job they will have in the future). 

The previous foreign job 
and the offered “green 

card job” must: 

 be a leadership/decisionmaking role. 

  supervise and direct the work of professional workers or multiple “layers” of workers, 
rather than performing  the day-to-day duties of the position.   

For both jobs, the USCIS 
will require: 

detailed job duties broken down by percentage of work time spent on each duty. 
 

an organizational chart and information about direct and 
indirect subordinates with: 

 Names/job titles. 

 Job descriptions. 

 Salaries. 

 Educational qualifications. 

No “specialized knowledge” positions qualify for this type of green card.  

Company must prove “ability to pay” with tax return, audited financial statement or annual report. 

 

Immediately available green card numbers (priority date is current). 
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 Let’s Understand PERM!  
 

 

PERM /pərm/ Noun   Program Electronic Review Management  
 is the system used to process labor certifications. 

PERM/Labor 
Certification  

may be sought for  
positions where: 

 the company is not able to find a qualified U.S. worker ready, willing and able to take the 
position. 

 the company is willing to pay the prevailing wages for the offered position determined by 
Department of Labor (DOL). 

This is a 3-step process 1 Employer files a labor certification (PERM) application with DOL after obtaining a 
prevailing wage determination  and recruiting for the green card position if no qualified 
U.S. workers apply. 

2 After the DOL certifies the PERM application, the employer files an I-140 petition with 
USCIS. Employer must prove “ability to pay.” 

3 After the 
petition is 
approved 

and the 
priority date 

is current: 

An adjustment of status application (I-485) is filed with USCIS (may be 
filed simultaneously with the I-140 petition if the priority date is 
current). 

OR 
If the alien is outside the U.S. , application for an immigrant visa may be 
made at a Department of State consulate This pathway is referred to as 
Consular Processing. 

 
 
 

  Planning the PERM  
 

Start with a definition of prospective position (that the individual will have once the green card is approved, which may 
or may not be the same position the person currently has), including a clear description of job duties and minimum 
requirements: 

 Education 

 Training 

 Experience 

 Certifications 

 Special requirements such as language, expected travel, etc. 
This must reflect the employer’s true minimum requirements for the position,  

including others in the same or equivalent positions. 

PERM is not a “real 
world” situation. 

For example: 

Only the employer’s absolute minimum requirements for the position count.  

No preferences.  

No soft skills – all requirements must be quantifiable. 

Can’t use the experience of sponsored individual  in the same or similar position with the 
employer to meet stated experience requirement in the prospective position. 

There is almost always an audit of foreign language skills. 

The higher the minimum requirements, the higher the prevailing wage. 

Company must prove “ability to pay” with tax returns, audited financial statements or annual reports. 

 

Process can be long, particularly taking into account priority dates. 

 

The I-140 petition (but not the I-1485 adjustment of status application) may be filed with “premium 
processing.” 
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The above does not constitute legal advice,  
but is only intended as a brief overview of certain immigrant visa categories.   

For further information, please contact any of the following attorneys in our firm. 
 

Kirstin T. Knight 
212.906.8312 

knight@kdkny.com  

Sarah A. Dahl 
212.906.8326 
dahl@kdkny.com 

Kavanagh Dahl & Knight LLP  
Attorneys at Law 

90 Park Avenue, 34
th

 Floor 
New York, NY 10016 
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